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STATEMENT OF JURISDICTION
This Court has jurisdiction of this matter pursuant to Utah Code Ann. §§78-2-2 and
78-2(a)-3.
STATEMENT OF ISSUES PRESENTED FOR REVIEW
Whether the district court properly dismissed and disallowed plaintiffs to amend their
complaint.
This issue is a matter of law which is to be reviewed de novo, without deference to the
district court's findings and conclusions. Utah Department of Environmental Quality v. Wind
Petroleum, 881 P.2d 869 (Utah 1994).
DETERMINATIVE STATUTORY PROVISIONS
Utah Rules of Civil Procedure. Rule 3:
A civil action is commenced . . . by service of a summons
together with a copy of the complaint in accordance with Rule 4.
Utah Rules of Civil Procedure. Rule 4(c) and (e):
(c)

Contents of Summons.
(1) The summons shall contain the name of the
court, the address of the court, the names of the parties to
the action, and the county in which it is brought. It shall
be directed to the defendant, state the name, address and
telephone number of the plaintiffs attorney, if any, and
shall state the time within which the defendant is required
to answer the complaint in writing, and shall notify the
defendant that in case of failure to do so, judgment by
default will be rendered against the defendant. . . .
* * *

(e)

Personal service. Personal service shall be made as follows:
(1) Upon any individual . . . by delivering a copy
of the summons and/or complaint to the individual

personally, or by leaving a copy at the individual's
dwelling place or usual place of abode with some person
of suitable age and discretion there residing, or by
delivering a copy of the summons and/or complaint to an
agent authorized by appointment or by law to receive
service and summons.
(2) Upon an infant (being a person under 14 years)
by delivering a copy to the infant and also to the infant's
father, mother or guardian, or if none can be found within
the state, then to any person having the care and control
of the infant, or with whom the infant resides, or in
whose service the infant is employed.
Utah Code Ann. §78-12-36:
Effect of disability.
If a person entitled to bring an action, other than for the recovery
of a real property, is at the time the cause of action accrued,
either under the age of majority or mentally incompetent and
without a legal guardian, the time of the disability is not a part of
the time limited for the commencement of the action.
Utah Rules of Civil Procedure. Rule 15(c):
Amended and supplemental pleadings.
(b) Relation back to amendments. Whenever the claim
or defense asserted in the amended pleading arose out of the
conduct, transaction, or occurrence set forth or attempted to be
set forth in the original pleading, the amendment relates back to
the date of the original pleading.
STATEMENT OF THE CASE
This case arises from a tragic accident that occurred on July 24, 1994. On that date,
the families of plaintiffs and defendant Williams were picnicking in an improved campground
in American Fork Canyon. Shaun Carstensen attended the event as a guest of Seth Jepson.
Barry Carstensen was not present. Plaintiffs' decedent was sitting on a rock in a stream

located beneath a steep cliff. Some of defendants' children were engaged in activities around
the campground, while Seth Jepson and Shaun Carstensen, who were 13 years old at the time,
were hiking in an area far above the campground.
In the course of their hiking on the hillside above the campground and overhang, the
13-year-old boys accidently dislodged a rock from its resting place. The rock rolled down the
mountain and followed an unfortunate course, eventually striking plaintiffs' decedent where
she was sitting beneath the overhang.
Plaintiffs brought the underlying suit against the parents of the hiking 13-year-old boys,
Barry Carstensen ("Mr. Carstensen"), the father of Shaun Carstensen, and Anita Williams
("Ms. Williams"), the mother of Seth Jepson. Plaintiffs served a summons and complaint upon
both Mr. Carstensen and Ms. Williams. Shaun Carstensen and Seth Jepson were never served
with a summons or complaint.
Defendants separately moved to dismiss the complaint on the grounds that the
complaint failed to state a claim against Mr. Carstensen and Ms. Williams upon which relief
could be granted, as the complaint failed to allege a special circumstance or relationship which
would impose a duty of care upon Ms. Williams or Mr. Carstensen for the conduct of their
sons. In response to Mr. Carstensen's motion, the plaintiffs moved to amend their complaint
to correct what they claimed to be a "misnomer in the caption of this lawsuit." (R. 57-66).
The district court denied plaintiffs' motion to amend and this appeal follows.

STATEMENT OF THE FACTS
1.

On June 24, 1996, Robert Sulzen and Kathleen Sulzen, individually, and as

guardians of Brandon Holton, filed a complaint against Anita Williams and Barry Carstensen,
arising out of the death of Elizabeth Holton occurring on July 25, 1994. (R. 1).
2.

On or about July 9, 1996, the complaint was personally served upon Ms.

Williams, together with a summons directed "to the above-named defendant." (R. 7).
3.

On or about September 13, 1996, the complaint was personally served upon

Barry Carstensen, together with a summons directed "to the above-named defendant." (R.3233).
4.

The summons and complaint which were served upon Ms. Williams and Mr.

Carstensen named as defendants: Anita Williams, mother and general guardian of Seth Jepson;
and Barry Carstensen, father and general guardian of Shaun Carstensen." (R. 1-3, 32). The
summons and complaint failed to mention any other individual as a defendant.
5.

Ms. Williams moved to dismiss the complaint on the grounds that the complaint

failed to state a claim upon which relief could be granted because it did not allege any special
circumstance or relationship which would impose a duty of care on Ms. Williams for the
conduct of Mr. Jepson. (R. 8-15, 20-23).
6.

The district court granted Ms. Williams' motion. (R. 34)

7.

Once Barry Carstensen was served with the summons and complaint, Mr.

Carstensen made a motion to dismiss the complaint on the grounds that the complaint failed to
state a claim upon which relief could be granted because it did not allege any special

circumstance or relationship that would impose a duty of care on Mr. Carstensen for the
conduct of Shaun Carstensen. (R. 37-43).
8.

In response to Mr. Carstensen's motion, plaintiffs made a motion to amend their

complaint to correct what they claim to be a "misnomer in the caption of this lawsuit." (R. 5766).
9.

The district court denied plaintiffs' motion to amend. (R. 85).

10.

The district court also granted Mr. Carstensen's motion to dismiss. (R. 91, 93-

94, 96)
SUMMARY OF ARGUMENT
The district court properly refused to allow the plaintiffs to amend their complaint,
adding Shaun Carstensen and Seth Jepson as defendants in the underlying action. From the
inception of the lawsuit, plaintiffs knew who the proper parties to the lawsuit were. However,
from the time the complaint was filed until they were faced with dismissal of their claims
against Barry Carstensen, the plaintiffs attempted to gain access to the assets of Barry
Carstensen and Anita Williams. At no time was Shaun Carstensen or Seth Jepson served with
process.
Plaintiffs attempt to justify an amendment of their complaint through Rule 15(c) of the
Utah Rules of Civil Procedure pertaining to relation back of amendments, as well as the
United States Supreme Court case of Schavione v. Fortune, All U.S. 21, 106 S.Ct. 2379, 91
L.Ed.2d 18 (1986). However, the requirements under Schavione and Rule 15(c) have not
been met in the underlying case. Shaun Carstensen and Seth Jepson were not given proper
notice of the claims against their parents, there is no identity of interest between Shaun

Carstensen and his father and Seth Jepson and his mother, and further, the limitations period
has expired.
ARGUMENT
I. PLAINTIFFS ATTEMPTED TO AMEND THEIR COMPLAINT IN
ORDER TO DEFEAT DEFENDANT'S MOTION TO DISMISS.
Rule 15 of the Utah Rules of Civil Procedure provides that leave to amend "shall be
freely given when justice so requires." In its interpretation of this rule, however, the Utah
Supreme Court has stated that "while Rule 15(a) U.R.C.P. provides that leave to amend 'shall
be freely given when justice so requires' the liberality of the rule is not without limit,
particularly when nothing new or of substance is contained in the proposed amendment."
Dupler v. Yates, 351 P.2d 624, 627 (Utah 1960).
In the underlying case, plaintiffs attempted to gain access to the assets of defendants
Barry Carstensen and Anita Williams, the parents of the two young boys who may have
dislodged a rock which tragically struck and killed the decedent. The plaintiffs did not name
Shaun Carstensen or Seth Jepson in the complaint, and neither were served with process.
Plaintiffs did not request to amend their complaint in order to change the substance of their
allegations. In fact, plaintiffs' proposed amended complaint attempted to accomplish the same
goal as their original complaint. Plaintiffs raised no changes to any of the issues set forth in
the pleadings, nor did the proposed amended complaint raise any new issues of fact or law.
Plaintiffs' motion to amend their complaint was nothing more than an attempt to defeat
defendant Barry Carstensen's motion to dismiss. Because Ms. Williams' motion to dismiss
had been granted, the plaintiffs knew that Mr. Carstensen's motion to dismiss would likely be
granted as well. Accordingly, the plaintiffs determined that if they could not go after Mr.

Carstensen's assets, that they should instead name as defendants the two minor children.
Plaintiffs knew from the inception of the lawsuit who the proper parties were. However, they
decided from the time the complaint was filed to sue Barry Carstensen and Anita Williams.
Accordingly, amendment of the complaint was properly denied.
II. SHAUN CARSTENSEN HAS NOT BEEN PROPERLY SERVED.
Shaun Carstensen and Seth Jepson were never served with process in the underlying
action. Instead, Mr. Carstensen, the father of Shaun Carstensen, and Ms. Williams, the
mother of Seth Jepson, were served with the complaint and a summons. Such complaint and
summons were directed to the "defendant." Accordingly, plaintiffs commenced their lawsuit
against Mr. Carstensen and Ms. Williams by personal service. At no time did the plaintiffs
comply with Rules 3 and 4 of the Utah Rules of Civil Procedure and obtain jurisdiction over
Shaun Carstensen and Seth Jepson.
In their appellate brief, plaintiffs assert that a misnomer in the caption of a complaint is
subject to relation back on amendment. While this is a correct statement of law, the plaintiffs
failed to recognize that such an exception to the general rule applies only where proper service
over the correct party is obtained. A misnomer in the complaint has been distinguished from a
change or substitution of a party. "A misnomer is involved when the correct party was served
so that the party before the court is the one plaintiff intended to sue, but the name or
description of the party in the complaint is deficient in some respect." Wilcox v. Geneva Rock
Corp., 911 P.2d 367 (Utah 1996) (citations omitted).
In the underlying case, the naming of Barry Carstensen and Anita Williams as
defendants was not a misnomer in the complaint. If a true misnomer existed, Seth Jepson and

Shaun Carstensen would have been served with process. However, they were not. Plaintiffs'
attempt to amend their complaint was an attempt to substitute and/or add new parties to the
lawsuit, a procedure which the trial court properly precluded.

III. SCHAVIONE EXCEPTIONS TO RULE 15(c) HAVE NOT BEEN
MET,
Rule 15 of the Utah Rules of Civil Procedure provides as follow:
Relation back of amendments. Whenever the claim or defense
asserted in the amended pleading arose out of the conduct,
transaction, or occurrence set forth or attempted to be set forth in
the original pleading, the amendment relates back to the date of
the original pleading. (U.R.C.P. 15(c).
Utah courts have followed the case of Schavione v. Fortune, All U.S. 21, 106 S.Ct.
2370, 91 L.Ed.2d 18 (1986), in analyzing whether amendments relate back. See Wilcox v.
Geneva Rock Corp., 911 P.2d 367 (Utah 1996). In Schavione, the United States Supreme
Court set forth four factors to be applied in connection with Rule 15(c). Those factors
include:
1.
2.
3.

4.

The basic claim must have arisen out of the conduct set
forth in the original pleading.
The party to be brought in must have received such notice
that it will not be prejudiced in maintaining its defense.
That party must or should have known that, but for a
mistake concerning identity, the action would have been
brought against it.
The second and third requirements must have been
fulfilled within the prescribed limitations period.

Schavione v. Fortune, 106 S.Ct. 2384.
Three of the four factors in the Schavione were not met in the underlying matter.

D.

Proper Notice Was Not Given to Shaun Carstensen or Seth Jepson

x

No showing has been made that Shaun Carstensen or Seth Jepson have received any

notice of legal action against them as required under the interpretation of Rule 15(c) of the
Utah Rules of Civil Procedure. Plaintiffs conclude in their appellate brief, without asserting
any facts, that Shaun Carstensen and Seth Jepson, 13 years old at the time this action was
initiated, live with their parents, who were named defendants in the lawsuit, and therefore
have notice of their potential involvement. Merely because the parents have been named in a
lawsuit cannot in and of itself impute notice to a 13-year-old child. Plaintiffs have failed to
serve process upon either Shaun Carstensen or Seth Jepson, even when they had full
opportunity to do so. Notice can therefore not be imputed under these circumstances.
E.

There is No Identity of Interest Between Shaun Carstensen and His Father
The third factor in the Schavione test deals with whether or not the substituted party

has sufficient "identity of interest" with the originally named party so that no prejudice will
result from the change. The term "identity of interest" means that "the parties are so closely
related . . . that the institution of an action against one serves to provide notice of the litigation
to the other." C. Wright and A. Miller Federal Practice and Procedure. §1499 (1971).
Plaintiffs have made a bold and unsupported assertion in their appellate brief that Shaun
Carstensen has the same identity of interest as his father. Case law such as Wilcox v. Geneva
Rock Corp., 911 P.2d 367 (Utah 1996), cited by the plaintiffs, demonstrates that identity of
interest exists in situations involving corporations. In cases such as Wilcox, errors were made
in the complaint as the incorrect name of the corporation was set forth in the caption. Case
law cited by the plaintiffs does not deal with separate entities as is found in the present case.

Shaun Carstensen and his father, Barry Carstensen, are two different individuals. Barry
Carstensen had no involvement or relation to the events which gave rise to the allegations
contained in the original complaint. He was not even in the vicinity of American fork Canyon
when the accident occurred. The very fact that the plaintiffs can assert a valid claim against
Shaun Carstensen and cannot do so against Barry Carstensen demonstrates that an identity of
interest does not exist. Such an identity of interest cannot be assumed by this court.
F.

The Limitations Period Has Expired
The final factor of the Schavione test requires that the second and third prong be met

prior to the running of the statute of limitations. Schavione v. Fortune, 106 S.Ct. 2379, 2384
(1986). Contrary to plaintiffs' assertions, the limitations period in the underlying case has
expired.
The plaintiffs cite the case of Switzer v. Reynolds, 606 P.2d. 244 (Utah 1980), for
support that the wrongful death statute is tolled during a minor child's minority. What the
plaintiffs fail to recognize, however, is that the Switzer case was decided in 1980, seven years
prior to the amendment of §78-12-36.
Prior to 1987, and at the time of the Switzer opinion, §78-12-36 provided as follows:
If a person entitled to bring an action, other than for the recovery
of real property, is at the time of the cause of action accrued
either:
1.
2.
3.

Under the age of majority; or
Mentally incompetent and without a legal guardian; or
Imprisoned on a criminal charge, or an execution under
the sentence of a criminal court, for a term less than for
life;

the time of disability is not a part of the time limited for the
commencement of the action. (U.C.A. §78-12-35 (1986)).

In 1987, however, the statute was significantly altered by Senate Bill 26. The current
statute, and the statute which was applicable at the time the plaintiffs' cause of action arose,
provides:

If a person entitled to bring an action, other than for the recovery
of real property, is at the time the cause of action occurred,
either under the age of majority or mentally incompetent and
without a legal guardian, the time of the disability is not a part of
the time limited for the commencement of the action.
U.C.A. §78-12-36 (1987).
As the amendments to §78-12-36 clearly indicate, the statute expressly exempts from
tolling persons either under the age of majority or mentally incompetent who have been
appointed a legal guardian. In the underlying case, the Sulzen plaintiffs were appointed
guardians for Brandon Holton on November 4, 1994, for the purposes of prosecuting any
claim belonging to Brandon Holton. Accordingly, because Brandon Holton had a legal
guardian, he is not able to take advantage of the tolling provision or the court's holding in
Switzer.
Three of the four prongs of the Schavione test have not been satisfied in the underlying
action. Accordingly, the trial court was justified in denying amendment of the plaintiffs'
complaint.
CONCLUSION
Based on the foregoing, Barry Carstensen respectfully requests that this court affirm
the trial court's findings and deny plaintiffs' amendment of their complaint.
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